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i 

BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an action for damages for assault and battery filed j 
by appellant John Bonner, an infant through his mother, 
Margaret Moore (hereinafter referred to as plaintiff), | 
against the appellee Dr. Robert Emmett Moran, (herein- j 
after referred to as defendant). 

The defendant is a specialist in plastic surgery and no 
claim is made because of negligence, error in judgment or 
malpractice. 

Clara Howard, an infant, and first cousin of the plaintiff, | 
was first seen by the defendant, in the Episcopal Hospital I 
in September 1937, as a charity case. She was brought in | 
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by her aunt, Hilda May Radcliffe, also an aunt of the plain¬ 
tiff. She had been severely burned and presented a terrible 
hideous deformity and was hopelessly crippled (R-446) and 
the aunt Hilda Radcliffe was advised that a skin graft could 
be performed to help and make her into a useful citizen, 
provided the blood of the donor matched the girPs. Epis¬ 
copal Hospital could not take Clara Howard, and she went 
to Emergency Hospital where her admittance was arranged 
by the Social Service Worker, Mrs. Myrtle Larson (R-447). 
Several attempts were made to match the blood but none 
were successful and the defendant had written out a dis¬ 
charge for Clara Howard because of failure to secure a 
donor, when John Bonner, appellant was produced by Hilda 
Radcliffe (R-4111). The burden of obtaining a donor had 
been left entirely to Hilda Radcliffe (R-411). 

The plaintiff was asked by Mrs. Lawson if he was willing 
to have the operation and he stated that he was, his only 
worry being about school (R-449). This occurred Novem¬ 
ber 21, 1937. The defendant had explained to Hilda Rad¬ 
cliffe in detail, the nature of the operation long before the 
operation (R-403), and she apparently understood that 
there were to be a series of operations. The first step was 
taken November 22, 1937. Defendant advised the plaintiff 
the nature of the operation either the day of the operation 
or the day before in making the rounds of the hospital 
(R-413). 

It was routine for the Social Service Worker to work up 
the case and the question of consent was in their care (R- 
438). However, when some confusion appeared in the his¬ 
tory chart, the defendant asked his assistant, Dr. DiVito, to 
get the matter straightened out before starting the opera¬ 
tion. Dr. DiVito returned and told him everything was all 
right (R-446). The confusion was over the parentage of 
the child and apparently the mother had been living with 
some other man at some other address, and the plaintiff had 
given as his best friend and nearest relative some other 
person (Jerry Long) and that he had been taken care of 
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by his grandmother. Dr. DiVito saw a woman in the hosj- 
pital who was identified as the mother of the plaintiff and 
talked to her before the operation and explained to her ii|i 
lay language what was to be done to the plaintiff and Clara 
Howard and she gave her consent to the procedure (T-534^ 
535). 

The series of operations were explained to the plaintiff 
as they progressed and between operations plaintiff wai 
permitted to go home. His first visit home was on Deeernj- 
ber 1, 1937. He was discharged from the Hospital Feb Hil¬ 
ary 4, 1938, and after several visits to the office of the de| 
fendant for treatment, he was finally discharged. 

The case was submitted to the jury which returned a 
verdict for the defendant upon which judgment was entered: 

A motion for a new trial was filed, argued and overruled! 

I 

SUMMARY OF ARGUMENT. 

The defendant physician was justified in performing the 
operation upon the plaintiff, having obtained his consent 
and he understanding the nature of the operation, whether 
the mother consented or not. 

I 

ARGUMENT. 

The Jury, Having Found Under Instructions- of the Trial 
Court That the Plaintiff Actually or Impliedly Con¬ 
sented to the Operation and Did Appreciate the Nature, 
Extent and Consequences of the Operation, it is Imma¬ 
terial Whether the Mother of the Plaintiff Consented 
or Not. 

The jury, by its verdict in favor of the defendant, under) 
instructions of the Court (defendant’s prayer #1) found! 
that the plaintiff was fully capable of appreciating and did: 
appreciate the nature, extent and consequences of the op-| 
eration and consented to same, or by his conduct, actions! 
and conversation impliedly consented thereto. 

Therefore the only remaining issue for determination is! 
whether, the low T er Court in its charge to the jury, should! 
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have submitted the question of the defendant having ob¬ 
tained the mother’s consent before operating upon the 
plaintiff. Counsel for the Plaintiff stipulated that the fa¬ 
ther had relinquished any control or interest in the plaintiff 
many years before (R-45), and the question of the defen¬ 
dant obtaining consent from him is not involved in this 
case. 

The defendant’s testimony showed that consent of the 
mother had been obtained but the lower Court did not feel 
under all the circumstances that her consent was necessary 
relying upon the Restatement of the Law of Torts, Sec. 59, 
Page 111, which will again be referred to. 

While the jury found in favor of the defendant, and that 
plaintiff’s consent to the operation had been given, we deem 
it advisable to refer to some of the testimony affecting the 
question of his consent and understanding. 

The plaintiff at the time of the operation was 15 years 
of age and was a good student according to the testimony 
of Mrs. Huston (R-15-47), his school teacher, a witness pro¬ 
duced by the plaintiff. The jury had ample opportunity to 
observe his intelligence, the trial having lasted seven full 
Court days. Under the instructions of the court the jury 
must necessarily have found that he fully understood the 
operation and consented thereto. 

There were so many glaring changes in plaintiff’s testi¬ 
mony from original depositions and during the trial that 
they should be called to the attention of this Honorable 
Court. Testimony as to facts about which one could not 
honestly be mistaken was apparent throughout the plain¬ 
tiff’s case. Midway during the trial when it w”as discovered 
that the defendant had a surprise witness in the person of 
Gerald Gross, a reporter from the Washington Post, who 
had interviewed both the plaintiff and his mother on Decem¬ 
ber 1, (R-497) the plaintiff was recalled to the stand to 
change his testimony. He had previously testified posi¬ 
tively that on the occasion of his first visit home after the 
operation, that he only stayed 10 minutes and his mother 
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was so sick she did not recognize him, and he immediately! 
returned to the hospital (R-118). That he did not talk to| 
his mother about the operation until the latter part of De¬ 
cember (R-140). The plaintiff vras recalled to the stand 
the next morning and stated he wanted to change his testi¬ 
mony (T-191), and the reason was that he had talked his j 
testimony over with Mrs. White the night before and shej 
showed him the date of December 1, 1937, written down ini 
a diary as the date on which the reporter was there (T-197).i 
Mrs. White, a witness for the plaintiff was called next and! 
on cross-examination stated she had no diary showing the! 
date of December 1,1937, and did not show any diary to the! 
plaintiff and his mother the night before (R-226). 

The change in testimony and reason therefor was so ap-| 
parent that a juror asked several pertinent questions (R- 
192). 

Hilda Radcliffe, aunt of plaintiff in depositions taken tes-j 
titled that she alone, deliberately plotted to mislead the! 
plaintiff in order to get the first operation done (R-139)| 
and no mention was made then of Dr. Moran advising her! 
to deceive people in order to get a skin donor, but during; 
the trial she testified for the first time that the defendant) 
advised her not to tell people that she wanted a skin donorj 
because that would scare them away. She further testified* 
that this was first mentioned to her after her deposition had* 
been taken (R-101). 

The onus of obtaining a skin donor was entirely that of 
Hilda Radcliffe and the defendant was going to discontinue) 
the operation on Clara Howard unless she produced some-j 
one. A discharge had been written when Hilda Radcliffe: 
(R-411) produced the plaintiff, her own nephew and a! 
cousin of Clara Howard. The Social Service Worker made 
arrangements for the admission of Clara Howard with the 
understanding that whatever relative Hilda brought inj 
could be admitted (R-463). The hospital took care of every 
side of the situation and the defendant never interfered; 
with the way they obtained consent (R-439). 


i 
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Under the instructions of the Court, the jury was given 
considerable latitude and if they felt that the plaintiff was 
entitled to damages, they could have found in his favor 
despite the failure of the lower Court to instruct on the 
necessity for the consent of the mother. 

Returning now to the one question as to whether the 
lower Court erred in refusing plaintiff’s instructions re¬ 
garding the necessity of consent of the mother, counsel 
have made a thorough search of the law and have read every 
case that could be found bearing on the subject. It is re¬ 
spectfully submitted from the few cases found that ap¬ 
proach the problem that the lower Court was correct in re¬ 
iving on the Restatement of the Law of Torts (American 
Law Institute), Section 59, Page 111. 

“ (1). If a person whose interest is invaded is at the 
time by reason of his youth or defective mental condi¬ 
tion, whether permanent or temporary, incapable of 
understanding or appreciating the consequences of the 
invasion, the assent of such a person to the invasion is 
not effective as a consent thereto. 

(2). The assent of a parent, guardian or other per¬ 
son standing in like relation to one described in sub¬ 
section (1) has the same effect as though given by the 
person whose interest is invaded, if such parent, guard¬ 
ian or other person has the power to consent to the in¬ 
vasion. 

Comment: 

(a). If the child or person of deficient mental con¬ 
dition, though under guardianship, is capable of ap¬ 
preciating the nature, extent and consequences of the 
invasion, his assent prevents the invasion from creat¬ 
ing liability, though the assent of the parent, guardian 
or other person is not obtained or is expressly re¬ 
fused. If the invasion is one the nature, extent and 
consequences of which the child or person of deficient 
mental condition is incapable of appreciating the in¬ 
vasion creates a liability unless the parent, guardian 
or other person has consented, in which case the con¬ 
sent of the parent, guardian or other person if it be 
. within his power to give it is effective though the 
child objects to the invasion. 
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Illustrations: 


i 

i 

i 

i 
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(4). A, a girl of 15, permits B to kiss her. A’s par¬ 
ents have expressly forbidden A to associate with B. 

B is not liable to A.” 

The Court held from the language above in Subsection 
(1) that the converse must surely be so and that one capable 
of understanding can consent to having his interest invaded, j 
In Vol. 48 Section 121-B, Page 1131 of Corpus Juris the j 
law is quoted as follows: 

NECESSITY OF CONSENT OF SPOUSE ORj 
PARENT 

“It has been held that a surgeon is justified in per-j 
forming an operation upon a married woman with her! 
consent, when he deems the operation necessary, 
whether her husband consents or not; but other cases, 
apparently assuming that the husband’s consent is 
necessary, hold, that by placing his wife under the care 
of a surgeon for treatment, a husband impliedly con-i 
sents to such operations as may be found necessary or | 
expedient. A father’s consent to the performance of an j 
operation upon a child of 17 years of age has been held 
unnecessary; and it has been held that in cases of an i 
emergency a surgeon may operate on a child without 
waiting for authority from the parents, if it appears! 
impracticable to get it.” 


In Vol. 21, Ruling Case Law page 392, the law is stated; 
to be that: 

“Ordinarily the consent of the person operated on is' 
a complete protection to the person performing the op-1 
eration; and it would seem that a patient by putting j 
himself in the general care of a surgeon gives a general! 
consent to such operation as may be reasonably neces-j 
sary and essential to his welfare. But in case of an 
operation on a married woman or an infant, the consent 
of the husband or father should be added to the con¬ 
sent of the patient to afford the surgeon protection 
against the right of action of the husband or father I 
for injury to his interest in the wife or child; though\ 
it is very doubtful whether the consent of the husband 
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or father alone would suffice, for it would seem that a 
husband has no inherent authority to consent to a dan¬ 
gerous operation on his wife, and thereby relieve the 
surgeon from liability to her for so doing without her 
consent, and the same would probably be true in the 
case of an infant of more than tender years. It has 
been held that a surgeon is not liable to the parent for 
operating without the consent of the parent on a boy 
17 years of age, or on a child of more tender years 
where an emergency existed threatening the life of the 
child. 

In the present case under the above statement the only 
advantage in obtaining the mother’s consent (assuming 
for the moment that it had not been obtained) would be to 
preclude a suit by her in her owm right for injury to her 
interest in the child. 

The leading case with facts similar to this is Bakker v. 
Welsh, 108 N. W. 94. In that case a father sued because of 
failure to obtain his consent to an operation on his boy 
age 17, for removal of a tumor. The boy died while being 
anaesthetized. He had been brought to the doctor by adult 
relatives. 

The Court held that it would be altogether too harsh a 
rule to say under the circumstances disclosed, the defendant 
should be held liable because they did not obtain the consent 
of the father to the administration of an anaesthetic. 

In the case of Sullivan et al. v. Montgomery, 279 N. Y. S. 
Page 575, it was held that if the doctor obtained the con¬ 
sent of the patient, the consent of the father was not neces¬ 
sary. This was a case of a boy, age 20, w’ho injured his leg 
playing baseball. His ankle become swollen after slipping 
while running. He got in a cab and went to the doctor’s who 
diagnosed the condition as a fracture and told him he would 
have to give him ether. For the giving of the anaesthetic 
without the consent of the parent, suit was brought. The 
case referred wdth approval to Bakker v. Welsh above. 

While the Court held there was an emergency in reach¬ 
ing its decision (w’hich does not exist in this case) it does 
not seem that a fractured ankle created so great an emerg- 



ency and the language of the decision would indicate that 
the consent of the patient was sufficient. 

It was held in the case of Sehmeltz v. Tracy, 119 Conn. 
493, that the following instruction "was not in error: 


“If you find that the defendant removed these molies 
without the permission of the plaintiff and her mother 
or either of them then you will come to the considera¬ 
tion of the effect of that removal. . . . Now it muist 
appear also, if you are going to award the plaintiff 
damages, that not only was her injury due to the ^ct 
of the defendant in operating upon her without her per¬ 
mission, but that the action of the defendant or opera¬ 
tion by him was the proximate cause of the injury of 
the plaintiff ...” 


Finding was for the defendant under the instruction and 
the testimony was to the effect that the minor daughter was 
being treated for acne and during the treatment the defen¬ 
dant removed the moles without and against the consent Of 
the plaintiff or of the girl. 

The Appellate Court while not specifically stating tike 
law, held that the jury understood the charge. It would 
therefore follow that if either the girl or her mother con¬ 
sented that would be sufficient to relieve the defendant. 

The case chiefly relied upon by appellant in support of 
his position is that of an infant of tender years, as are a 
majority of the cases holding that the consent of the parent 
is necessary. In other words, the age of the children wis 
such that they could not understand the nature of the oper¬ 
ation. 

The plaintiff was brought to the defendant by his o-^n 
aunt, Hilda Radcliffe, with apparent authority to act f<j>r 
him, and whether the mother was competent to judge is 
extremely doubtful, because from the lips of Doctor Mat¬ 
thews, Mrs. Moore’s own personal physician who attended 
her throughout the month of November until November 24, 
1937, we learn that Mrs. Moore was in need of a psychiatrist 
and neurologist. This testimony stands uncontradicted aifd 
comes from plaintiff’s own witness. (R. 301.) 
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CONCLUSION. 

In conclusion it is respectfully suggested: 

(1) The trial Court properly submitted on the evidence 
the question in the instant case whether or not the infant 
plaintiff consented to the operation and whether he fully 
understood the nature and consequences of the operation: 

(2) That having found in defendant’s favor on that issue, 
it is immaterial whether the mother consented or not; 

(3) That the trial court did not err in denying particu¬ 
lar instructions as requested by defendant; 

(4) That the verdict of the jury and judgment entered 
thereon in the Court below should be affirmed. 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

Attorneys for Appellee. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEE. 

Testimony of witnesses. 

Clotill Marconier Huston, one of John Bonner’s school 
teachers, R. 15 * * * Plaintiff was a good student prior 
to the time he went to the hospital * * * R. 47 Yes lie 
was a good pupil in my classes. 

Hilda C. Radcliff. ! 

97 Q. Now, do I understand it to be your position that, 
with full knowledge of the fact that John was to li>e 
operated on in a series of operations for skin graft, that you 
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deliberately misled him and withheld from him that infor¬ 
mation when you brought him to the hospital, and that you 
only told him he was to have a blood test? A. Yes, sir. 

Q. So that John went to the hospital only for the purpose 
of having his blood tested? A. A blood transfusion if his 
blood matched. 

Q. But without you having said anything to him about 
skin? A. Yes, sir. 

Q. About skin graft or about him giving skin? A. Yes, 
sir. 

***••***•• 

101 Q. You know what we are discussing is your state¬ 
ment when you first took the stand today and said Dr. 
Moran told you not to tell people that you wanted skin be¬ 
cause that would scare them away. You said Dr. Moran 
said that, didn't you? A. Yes, sir. 

Q. You said Dr. Moran said just tell them that you want 
a blood test, didn’t you? A. Yes, sir. 

Q. In talking about that statement, I said to you, did you 
ever mention that in the deposition that you gave at the 
Columbian Building. Do you understand that question? 
Did you ever mention that in the deposition at the Colum¬ 
bian Building? A. Yes, sir. 

Q. And you said you did mention it, didn’t you? A. Yes. 

Q. And then Mr. Bettelman told you that he looked all 
over the record and that you were mistaken, that you did 
not mention it. Do you remember his just telling you that? 
A. Yes, sir. 

Q. Don’t you remember that Mr. Bettelman just said to 
you, “When was the first time that it was mentioned?” and 
you told him it was after the deposition was taken? Didn’t 
you just tell him that, and didn’t you just tell him that he 
mentioned it to you first? Isn’t that correct? A. Yes, sir. 
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117 Q. John, I think you said you were in the hospitajl 
until about December 1st, then you went out of th^ 

hospital for the first time? A. Yes, sir. 

Q. What was your condition when you left the hospital 
at this time? A. Well, my condition was that they had-^ 
Q. (interposing) Keep your voice up and talk slowly. 
A. They had made the first operation, when they cut my 
side. I began to complain, and I wanted to go home to se^ 
my mother because she was sick. Dr. Moran fixed it so \ 
could come out, you know, come out and come back that 
same day. 

So I w T ent to my grandmother’s house that evening, ancl 
I left there and I went to my mother’s house with my 
cousin. 

Q. You went to your mother’s house. And was your side 
bandaged? A. Yes, sir, it was. 

Q. And when you got to your mother’s house—let me 
ask you this: Who went with you to your mother’s housei 
A. My cousin -went with me, Jerry Young. 

Q. Which cousin—Jerry Young? A. Yes, sir. We caught 
a taxi, and I went up to my mother’s room, in which I saw 
Mrs. Houston and the doctor and one of my mother’4 
friends, and they were talking about—anyway, the lady, on<| 
of my mother’s friends, Mrs. Carl, told me my mother wasi 
very sick and not to disturb here, so I came on down backj 
Q. You did not see your mother? A. No, I saw her. I 
didn’t talk with her, or anything like that. 

Q. Did she recognize you? A. No, sir, she didn’t. 

Q. How long did you stay at your home? A. Oh, I stayed 
home for about ten minutes. Then I left after I saw mv 
stepfather and sister. I left and I got a cab with my 

118 cousin and came back to the hospital, where he lefi 
the hospital and went back home. 

##• *#*•♦#*! 


i 
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140 Q. John, when was the first time you talked to your 
mother about having these operations performed, do 

you remember? A. That w T as in the latter part of De¬ 
cember. 

Q. In the latter part of December? A. Yes, sir. 

Q. Is that the time you mentioned where your mother 
wanted to go back to the hospital with you? A. Yes, 

141 sir. 

Q. That was the first time you had talked to her? 

173 Q. You say now that the newspaper reporter 
came to your house and took pictures of you about the 27th 
or 28th of December, is that right? A. Yes, I remember a 
newspaper reporter coming to the house around December 
27th or 28th, because it was after the Christmas holidays. 

• #•*#**• 

189 John Miller Bonner. 

I 

* * * **##### 

Redirect Examination (Continued) 

By Mr. Bettelman: 

Q. John, yesterday afternoon Mr. Welch asked you some 
questions regarding some photographs that were taken of 
you, and you were asked whether or not a gentleman from 
the Post came to your home on or about December 1st and 
took a photograph of you in a white sweater, and I believe 
your answer was that you thought it was the latter part of 
December, and not the first part of December; is that right? 

A. Yes, sir. 

• # • •*••••• 

191 By Mr. Bettelman: 

Q. John, do you want to change your testimony in any 
way at all? A. Yes, sir, I do. i 

Q. How do you want to change it, son? A. Well, I want 
to change it about that news clipping which Mr. Welch was 
asking me about yesterday. 
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Now, since I have thought I am sure that that picture 
was taken between the 1st of December and Mr. Gross—I 
guess his name is Mr. Gross—and another reporter camb 
in together and taken a picture of me, and this lady, Misjs 
Carle, called my mother downstairs, and she came down. | 

* # • •#•*•** 
192 A Juror: May I ask a question? 

The Court: Yes. 

I 

A Juror: John, in the early testimony on the stand 1 
understood you to say on or about December 1st after tlife 
first operation Dr. Moran gave you permission to go boir^e 
and see your mother, and that you left the hospital between 
three and four, during visiting hours, and instead of going 
to see your mother you went to your Grandma’s house, is 
that right? 

The Witness: Yes, sir. ; 

The Juror: And you stayed there and had supper, thejn 
met your cousin around 7 o’clock, proceeded to youjr 
mother’s house on New Jersey Avenue, and you went up¬ 
stairs where your mother was sick, and she did not rec¬ 
ognize you, and you did not talk. You only stayed fivje 
minutes at the house. Where did you go then after only 
staying the five minutes at the house? 

The Witness: That is what I want to change. 1 donj’t 
remember whether I stayed there one, two, or three days, j 

The Juror: Didn’t you testify you only stayed there fi\fe 
minutes ? 

The Witness: If I did I told him I wasn’t sure. 

The Juror: Then you are not sure where you went aft0r 
staying five minutes at your mother’s house, at which time 
you testified the doctor and this English teacher were ^t 
your mother’s bedside and you did not talk to your mothek*. 
You stayed in the house five minutes, and where did ydu 
go after you left the house? 

The Witness: That is just it. He asked me the question. 
He asked me did I stay over night. 


i 
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The Juror: That is what I wanted to get cleared up. 
He says he might have stayed there one, two, or three days 
when he testified he only stayed five minutes. 

197 Q. Now, so there can be no mistake as to what 
part of the testimony you are changing today 1 want 
to ask you these few questions; referring back to yester¬ 
day’s testimony in the record, page 246, do you remember 
that I asked you this question. 

“You told me a few minutes ago you had studied your 
lessons while you were at home December 1st, didn’t you”? 

And did you answer that question this way: 

“No, I don’t remember telling you I studied my lessons 
on December 1st, because December 1st I left there that 
night and came back to the hospital”? 

Do you remember answering that question that way 
yesterday? A. Yes, sir, I do. 

Q. Is that one of the answers you want to change here 
today? A. Sir. 

Q. Is that one of the answers you want to change? A. 
Yes, sir, it is. 

Q. Now, what is it that happened to you since yesterday 
that causes you to believe that when you said “No, I don’t 
remember telling you I studied my lessons on December 
1st, because I left there that night and came back to the hos¬ 
pital,” what makes you think now you were wrong when you 
said that? A. Well, when I went home I was talking to Miss 
Carle, and she was there, and she told me I did not go back 
to the hospital on the 1st of December. She asked me do I re¬ 
member now, and she brought the thing up to me I had did. 
She asked me, “Do you remember the reporters coming 
and taking your picture”? I said, “Yes, I did. I thought 
that was the latter part of December.” She says, “No, that 
is the 1st of December,” because she had it on a pad. 

Q. You mean she had written down a memoranda of 
It, had it on a paid ? A. A pad on the telephone book. 
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Q. A pad on the telephone book? A. You know, a litjtle 
diary, you call it. 

Q. Diary? A. Yes, sir. 

198 Q. And she had written in that diary the reporter 
was at your house December 1st, is that it? A. Yps, 
sir. 

a a • a a a a • a | a 

226 Carle E. White. 

Cross Examination 
By Mr. Welch: 

Q. Miss White, I would like to ask you just one or t^o 
questions. Did I understand you to say that your dia^y 
did not have any entries concerning the dates on whijch 
John came home from the hospital, nor the dates on whijjh 
the reporters came to the house to take pictures and tajlk 
with him? A. I didn’t have any dates. 

Q. So that your diary did not show last night and does npt 
show today that on the 1st of December reporters caiiie 
from the Post and took pictures on that day at Johnj’s 
house, does it? A. The reporters came, but I didn’t knqw 
the date. 

Q. I say, your diary does not show that? A. And you dtd 
not show John and his mother any diary last night in which 
the diary had a record of the photographers and reporters 
coming from the Post on the first day of December, did 
vou? A. Not on the 1st of December. 

# * * * * * • • # ! • 
Redirect Examination 
By Mr. Bettelman: 

• • • • * * * • # S * 

Q. Just one question, Miss White. During your conver¬ 
sation last night at home, was there any date mentioned 


l 


I 

I 
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to either Mrs. Moore or John Bonner? A. Were they dis¬ 
cussing the dates? 

Q. Yes. A. They were, but I didn’t know anything about 
the dates. 

227 Q. Let me ask you this: Was there any date dis¬ 
cussed at all between the three of you? A. The date 
I had of it was except the date of Mr. Quitano. 

Q. Mr. Quitano. A. Yes. 

Q. He was the first attorney in this case? A. Yes, he 
was. 

Q. You recommended him, I believe? A. I recommended 
him to Mrs. Moore. 

Q. On what was that date? A. That date? 

Q. Do not tell us what date it was, but tell me on what 
it was. A. November 6. 19 

Q. (Interposing) No, I didn’t ask you the date. On what 
w T as the date written, a piece of paper, or what? A. No, I 
have it on a telephone pad. 

Q. On a telephone pad? A. Yes. 

Q. On a memorandum pad? A. On a memorandum paid. 

*•••••••*• 

Margaret Moore. 

(Cross) 

260 Q. I do not want you to tell me any story. I 
would like to have you just answer my questions; 
then we will know what you are talking about. Are you 
telling us now that vou were so sick that vou did not know 
what was going on, or you were only sick the 1st of Decem¬ 
ber. Which is it? A. I knew what was going on the 1st 
of December, but I did not know what was going on the 1st 
of November. 

Q. Of course, I am not interested in the 1st of November 
at all. You did know what was going on the 1st of Decem¬ 
ber, didn’t you ? A. Yes, sir, I did. 

Q. And you knew vrhat was going on the 23rd and 24th 
and 25th of November, didn’t you? A. I do not know. It 
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is hard to say. I was sick in the month of November, I was 
very sick, and I can not remember what went on in the 
month of November. 

• * # * * • • # • | * 

312 Q. And you remember Mr. Quijano and Mr. Fojn- 
buena, the two lawyers who first had filed the suit, 

don’t you? A. Yes, I remember them. 

Q. And you and John went and talked to them about filing 
the suit, didn’t you? A. Yes. 

Q. At that time you told Mr. Fonbuena and Mr. Quijanjo, 
did you not, that your complaint was—I will get the lan¬ 
guage here, so that we won’t make any mistake about it. 

i 

• * # • # # # * #!# 

Q. Didn’t you tell those lawyers, your first counsel, that 
John went to the Emergency Hospital to have his blood 
tested, to ascertain and find out whether it would match 
Clara Howard’s, who needed a blood transfusion, and a skin 
graft, and that John was to furnish a portion of his skin in 
a skin graft for Clara Howard, but that the doctors totik 
more skin than they were supposed to take? Is not thht 
what you told the first lawyers? A. No, sir, I never have. 

Q. Do you remember, when you talked with Mr. 

313 Bettelman about the case the first time? A. I can 
not recall the date and what month it was when i I 

talked to Mr. Bettelman, but I know I saw Mr. Bettelman.j 
Q. Do you know when you talked to Mr. Bettelman aboiit 
changing the suit and filing another kind of declaration? 
A. No. I did not do that. 

Q. Did you talk with him about it? A. No. I did npt 
talk to him about changing—listen, Mr. Quijano, Mr. White 
talked to Mr. Quijano concerning the suit before I had, and 
then Mr. Quijano came down to my house and made an ap¬ 
pointment with me and John, and we went up to his office 
and I never told Mr. Quijano anything concerning about fio 
flesh, and if that is on those papers concerning flesh he 
really made a misstatement there himself, I think, because 
I do not know what she explained to him. Probably he mis- 
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understood what she was trying to explain to him, but what 
I explained to Mr. Bettelman is what she told me about the 
suit. 

Q. Did you talk with Mr. Bettelman about changing the 
case and filing another form of claim? A. No, I did not. 

• *••••*•*# 

288 Doctor Matthews. 

Q. Doctor, I understand your testimony to be that from 
November S, 1937, to and including November 24,1937, Mrs. 
Moore was under your care and your instructions were 
that she was to remain in bed. Is that correct? A. That is 
correct. 

• ****•*•*• 

297 Q. Did she have hysteria in September when she 
first came to you? A. In September? 

298 Q. Yes. A. No, she did not. 

Q. Did she have hysteria when she came to you on 
November 8th? A. I was called there. 

Q. Or when you went there? A. Yes, sir. She did. 

Q. Did she develop the pleurisy or the bronchitis after 
November 8th, or did she have it on November Sth? A. 
When I was called she had all the symptoms of the pleurisy 
along with the hysteria. 

Q. Did those hysteria get worse or subside during Novem¬ 
ber? A. If I had thought I needed a neurologist, it must 
have increased. 

Q. Did it increase? A. Yes, sir. 

Q. Did you recommend the neurologist? A. Yes, sir. 

Q. Who was that? A. Dr. Whitby,—Dr. Ferdinand 

WTiitbv. 

•> 

Q. And did you see her after you suggested Dr. WYiitby? 
A. No, I have not. You see, they cut me off the following 
morning. 

301 Q. Aside from your desire to have her refrain 
from strain and exercise of walking up and down 
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stairs, there was not anything* about her condition that 
would make it impossible for her to understand -what you 
told her and said to her? A. I do not know. That is a ques¬ 
tion. I was to determine between two things. When I sjaw 
her on the 24th I not only was to get a neurologist, but I yras 
also to get a psychiatrist. I was going to get Dr. Ben Kauf¬ 
man to come wdth me. 

Q. Did you tell her that? A. Yes. And the next day, 
when I came into the office at 8 o’clock I received a message 
that I was dismissed. 

* # * * #•* # • # • 
366 Arthur John Ellis. 

* * * # * * * * # # 


Direct examination 

By Mr. Welch: | 

Q. Your full name, please? A. Arthur John Ellis. 

Q. And where are you employed ? A. I am a newspaper 
photographer on the Washington Post. 

Q. In response to a subpoena served on the Washington 
Post have you produced these pictures and these pajj>er 
clippings ? A. That is right. 

Q. With respect to the pictures will you look at them apd 
identify which of them you took, if any? A. I made th^se 
two (indicating). 

# * * * * * # * # | * 


367 Q. Now, will you tell the jury where and when 

these photographs were taken, please? A. Theyvrgre 

taken in the house on New Jersey Avenue one afternoon 

about two years ago, I believe. 

Q. Can you tell what the date of the pictures "were frepn 

any markings on the back? A. I can tell where I took them, 

because after I printed the pictures I wrote the address ahd 

the bov’s name on the back of them before I sent them jto 
* # | 
the desk. It is marked on here, the address is 1716 New 

Jersey Avenue. 
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Q. Can you tell the date? A. Approximately December 
1st. They appeared in the December 2nd papers. I see it 
marked here. 

*#•**•#•** 

369 Q. Was his mother, Mrs. Margaret Moore, pres¬ 
ent at the time the pictures were taken? A. Yes, she 
was there. 

• ***••*•*• 
377 Doctor Moran. 

Q. The first thing I want to ask you, Doctor, is did you 
ever tell Hilda Ratcliff or anybody else at any time not to 
tell the truth about what the donor was supposed to give, 
but to only tell them that they were to give a blood trans¬ 
fusion, because if they knew they were to give skin that 
would chase them away? A. No, I did not. 

Q. Did you ever refuse to talk to Margaret Moore in the 
hospital and refuse to discuss with her or answer any ques¬ 
tions she asked you concerning John’s condition, or the pro¬ 
cedure in this case? A. No, I did not. 

********** 

382 Q. Doctor, what is that check you have in your 
hand? Will you identify that, sir? A. It is a check 

383 written payable to John Bonner for $20, February 
28, 1938, signed Robert E. Moran 1932 16th Street. 

Q. Is that a check you gave to John for $20? A. Yes. 

Q. What was the occasion? I mean when did you give 
John the check? A. It was February 28, 1938. 

Q. And where was John when you gave it to him, Doctor? 
A. In my office. 

Q. And do you recall the purpose stated by John Bonner 
on that date on this occasion of his visit to you? A. Yes, 
sir. He came in on a social visit to thank me for everything 
that had been done, and wanted to know if there is any way 
I can help him get the money in the trust fund that was in 
the bank. 
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And I said, “John, I am awfully sorry, but I have not liad 
anything to do with the trust fund.” And any check tliat 
came to my office I immediately turned it over to the Social 
Service at the Emergency Hospital, and they put it intp a 
trust fund they had established for his education. 

So John said, “Doctor, I am in desperate need of clothes, 
and I have got to have money, and I wish that you woijild 
try and get my money out of the trust fund.” I said, “John, 
I can’t do that, but I will gladly give you money for a suit,” 
and I said, “I do not know how much a suit vrill cost ifor 
you. I will write you out a check for $20. If you will go;to 
the Raleigh Habadashery, or one of the places they know 
me, and have them call me up, I will pay the difference. ’) 
And I believe it was the last time he was in the office. 


384 Q. Now, was there an occasion when you had| a 
conversation with Mrs. Moore, John’s mother, con¬ 
cerning the trust fund moneys, and so forth? A. There wejre 
two occasions that I have definite recollection of, of talking 
at a very lengthv conversation with John’s mothers. 

The first lengthy conversation occurred in my office just 
after the Christmas holidays. 

Mrs. Moore came to my office to ask how John was first. 
And then Mrs. Moore wanted to know how she could get 
some money or some- reimbursement for talking with the 
different newspaper men that had been bothering her, 
whether she could get some money out of that, and ho-w it 
could be handled, and if I could help her. 

I said, “Mrs. Moore, that is not my work, the Social Serv¬ 
ice at Emergency Hospital is taking care of all of tho^e 
details,” to see them about it. 

7 i 

And she w r ent on about other money in trust that they 
were establishing and wanted to know how that could he 
gotten. 

That is about the sum and substance. 

Q. Did she at any time on that ocasion in any sense or in 
any language or words express to you any displeasure hr 
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any complaint or any criticism or any request for informa¬ 
tion as to the procedure that was being done in connection 

with John and Clara for this skin graft? A. She did not. 

• #•••••*•« 

397 Q. Tell us during the course of the operation, then, 
from one step to another, w r as it discussed between 
you and John? A. Before the first operation. And I am not 
positive if he knew it then, exactly what was said, because 
he had been sent in by the Social Service, and I saw him in 
making rounds, and did not spend any particular amount of 
time with him because the first operation is a comparatively 
simple step. But after the first step and after he began get¬ 
ting his newspaper clippings and his pictures in the paper 
and some of the different papers, he began making a book 
of clippings. 

And he knew all the technique and used to tell me about 
it, and knew it almost as well as I did. And that is the time 
he thought he would like to be a doctor, and we talked over 
different things. 

As a matter of fact, he helped little Clara Howard, who 
had lost her nerve. He had all the spunk for both. She 
would want to back out of certain things. He said “After 
all, Clara, I am helping you,” and he exhibited a most 
heroic attitude in the operating room in front of the nurses 
and the operating room attendants when we joined them to¬ 
gether. Clara before had gone to pieces, and he bucked her 
up and spoke of what a wonderful thing it was to do this, 
and how it w^as not bothering him. 

• *•••••*•# 

399 Cross-examination 

By Mr. Bettelman: 

Q. Dr. Moran, I understood you to say that the first time 
this case of Clara Howard came to your attention, you were 
making rounds at Episcopal, that is, during one of your 
clinics at Episcopal Hospital, and you saw this child seated 



there with a number of others, is that correct? A. Thatjis 
correct. 

Q. And that you wanted to get her into the hospital |so 
that you could do something more, is that correct? A. Ybs, 
we wanted to do something for her. i 

Q. In other words, the case was one which aroused your 
interest and your attention to this poor child that had befen 

i 

so horribly mutilated and was rendered helpless? A. That 
is correct. That is my life’s work. 

Q. As I understand it, there was no thought of compensa¬ 
tion and remuneration in your mind at that time or ahy 
other time so far as Clara Howard was concerned: that!is 

# 7 I 

correct, too, is it not? A. Yes. 

• * * • * • * # • | * 


411 Q. And before John came as a donor did not come 
a time when you advised Hilda Ratcliff that unlejss 
a donor was obtained that it would be useless to keep Clajra 
in the hospital? A. As a matter of fact, when there wjas 
not a donor obtained I discharged the child. 

Q. Doctor — A. (interposing) I discharged her from the 
hospital. 

Q. Doctor, will you please answer my question yes or no ? 
A. I tried to. 

The Court: He is asking as to what you advised Hilda. | 

By Mr. Bettelman: 


Q. Did you not tell Hilda Ratcliff if she did not obtain ja 
donor you would have to discharge the child? A. I doni’t 
recall those exact words. 

Q. In substance? A. That is right, in substance. 

Q. You did advise Hilda Ratcliff about having her re¬ 
moved? A. I do not know whether the information 
412 came directly from me to the Ratcliff girl, but it 
came from me to the Social Service, and then tile 
Social Service checked up wherever the relatives were, anid 
gave them the information. 

Q. Now, Doctor, is it not a fact that as a result of that 
information you gave the Social Service Hilda Ratcliff 
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called you and told you, “Mrs. Lawson, of the Social Serv¬ 
ice, tells me that unless I get a donor this child is going to 
be discharged”? A. This Ratcliff woman never called me 
on the telephone. 

Q. Did she also tell you— A. (interposing) She did not 
tell me that. You say did she also tell you, as if she also 
told me this. Your question sort of overlapped. 

Q. Did she tell you by calling you over the telephone that 
she had tried to get several donors, and could not get them, 
and that when she told them it was a skin graft they refused 
to go, and what should she do? A. She did not talk to me 
over the telephone at all. 

Q. Is it not a fact, Doctor, that you told her in response 
to her call to you that you told her, “Do not tell them about 
this skin graft. Most people do not understand about it 
anyvray. Tell them that we want a blood donor.” A. That 
is a lie. 

Q. All right, sir; you did not hear that? A. It is a lie. 

Q. That is all I want to know, Doctor. You say the first 
time you saw John Bonner was either the day you were 
making rounds on the day of his admission or the follow¬ 
ing morning before the operation, and that you might have 
talked with him for a minute? A. No, I am sure I talked 
with him. 

Q. You are sure you talked with him? A. Because I talk 
with all my patients, as I make rounds. That is the purpose 
of making rounds, to talk with them and ask them how 
they are. I would not go in a room and leave and not talk 
to them. 

Q. Doctor, I did not ask you that. A. I think it is w T orth 
explaining. 

Doctor, at that time did you tell John Bonner the 
413 nature of the operation which he w r as going to un¬ 
dergo? A. I believe I did. 

Q. Why, Doctor? A. Because the Social Worker had 
w r orked this case as other cases are worked up, and I sel¬ 
dom go through the routine just the morning the child is 
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going to be operated on and disturb them. And that par¬ 
ticular step is rather small procedure. 

« • * • * * # * # I * 

i 

i 

438 “Are you familiar with the practice at Emergency 
Hospital regarding the obtaining of consent to an 

operation to be performed a person under the age of 21?” 

And there are several objections interposed, and we will 
skip those objections. And your counsel asked: 

“With regard to whose obtaining the consent, the hos¬ 
pital or us?” 

And I replied: 

“The hospital’s.” 

And your answer: 

“The hospital takes care of those matter.” 

And the question: 

“Q. You are not familiar with that? 

“A. Just a second. 

“Q. That is what I want to know. 

“A. I am familiar with it. You are not in the case at 
Emergency or all types of cases. 

“Q. Generally. 

439 “A. The hospital has taken care of every side iof 
the situation, and I have never interferred with tbe 

way they get the consent.” 

Doctor, those are your answers to those questions, aire 
they not? A. They were my answers at that time. 

Q. Then at that time you were familiar with the way 
hospitals got consents to operations? A. I think you are 
interpreting that wrong. 

If you will read on a little further, read the whole thing 
over, the word “familiar” I think is used rather incor¬ 
rectly. If you will read it all you will see at that time I was 
not familiar with the way Emergency Hospital worked. | 
Q. Were you not asked this: 

“Q. I am not driving at that. I am asking you if you ajre 
familiar with the method by wilich they obtain the consent. 
“A. In a general way, not all the details.” 


i 

i 

j 
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A. Yes, sir, that is what I said. 

“Q. How do they do it, as far as you know? 

“A. As far as I know in the Emergency, when an opera¬ 
tion is performed the interne or the nurse in charge gets 
their consent to any operation. 

“Q. Is that done in writing, or verbally? 

“A. Usually verbally. They occasionally—I can not re¬ 
member a case that they have asked me to get anything in 
writing, for the reason that most—quite a number of our 
charity cases can not read or write, some of them, and in 
the presence of someone else we feel it is just fair to take 
their word for it.” 

Those were your answers, or were they not, Doctor. 
A. That is right. 

• «*•••••*• 
446 Mrs. Myrtle Larson. 

Direst Examination 

• • # * • * • • • • 

Q. Mrs. Larson, what is your employment? A. Director 
of Social Service at Emergency Hospital. 

Q. Will you please explain to the Court and jury what 
the Social Service’s endeavor and activities are, please? 
A. The duty of the Social Service worker on the hospital 
staff is to try to get the supplies, buy crutches, braces, 
lenses, for the underprivileged, anything at all that might 
help them to build physically, or to supplement a need. If it 
means an economic need in the family we try to find a way 
for them to be supported in the families while they are 
separated from their breadwinner and they are in the hos¬ 
pital. The scope is so broad it would take a long time to 
tell what the duties of the department are. 

Q. In the course of your work in that capacity did there 
come a time when you met Clara Howard? A. Yes. 

Q. What was the occasion of your meeting that young 
lady? A. I was called back into the clinic where she had 
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just been examined, and shown how hopelessly crippled 
she was. And I was told— 

Mr. Bettelman (interposing): Just a minute. Do not t£ll 
us what you were told, Mrs. Larson. I do not think tbiat 
would be admissable, if Your Honor please. 

447 The Court: No. 

The Witness: What is there to it then ? 

By Mr. Welch: j 

Q. What did you do? A. I have to tell about the conver¬ 
sation which took place, do I not? 

Q. No. What did you do? A. About the problem thai I 
w^as confronted with? That she was a non-resident and 
needed to be helped, was not a resident; and there was po 
fund in the city on which she could be hospitalized. 

When I was there she asked if there was any way thaij I 
knew of that she could be helped, and at the time I didn’t.; 

Q. Did you pursue the matter, and was she finally entered 
and admitted at Emergency ? A. Her aunt called me mafiy 
times and brought the child many times to see me, askipg 
if there was some way she could be helped, because she was 
such a hopeless cripple, and she felt in a way responsible 
for her, and felt that the problem was too much for her. j 

Q. Now, was the aunt, Hilda Ratcliff, present when y<j>u 
first saw Clara? A. Was she present? 

Q. When you first saw Clara. A. Yes; she had brought 
her there. 

Q. And did you have occasion to talk to Hilda Ratcliff 
once, or more than once during your efforts to have Clara 
admitted? A. Several times. 

Q. At any time during any of those conversations wiih 
reference to having Clara admitted to the Emergency Hos¬ 
pital did Hilda tell you that Clara’s father was dead, th4t 
Clara had been living in Washington with her for a long 
time, and that she was Clara’s guardian? A. Well, she 
said she had been living with her for two years; but of 
course the child’s residence was where her mother live^. 


I 
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That is the Social Service policy, to regard a minor’s place 
of residence where her parents live. 

Q. In dealing with the case where did you consider 
448 Clara’s residence and home to be? 

Mr. Bettelman: I think it is immaterial, if Your 
Honor please. 

Mr. Welch: I do not think it is. 

The Court: The question is what did Hilda tell Mrs. 
Larson. 

By Mr. Welch: 

Q. W'hat did Hilda tell you, then? 

The Court: No, it is the fifth question you asked, and 
she did not quite answer it. 

By Mr. Welch: 

Q. The question I asked you was whether Hilda told you 
Clara’s father was dead, and that she, Hilda, was Clara’s 
guardian, and that Clara had lived with her. A. No; I 
never knew anything about her being her guardian. 

The Court: Did she tell you the father was dead? 

The AVitness: She told me the mother was living in one 
of the Southern States, had remarried, and Clara had a 
stepfather. She said she was living in one of the Southern 
States and had remarried. 

The Court: Did she say her mother was dead? 

The Witness: No, not the mother. 

The Court: Did she say her father was dead? 

By Mr. Welch: 

Q. Yes, the father. A. The father was dead. She said 
the father of this child had been found dead, and the 
mother had remarried, and the mother was living. 

Q. She told her the father -was found dead? A. Yes. 

Q. Did there come a time wdien you met John Bonner? 
A. Yes, sir. 

Q. Do you recall about the date that you met John? A. 
I don’t recall the date, no. Some time after our contact 
with Clara. 
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Q. Could you tell by looking at a copy of your recordj? 
A. Yes, I could. 

Q. That is a copy of the same record (indicating). 
449 Is there any objection to her using it? 

Mr. Bettelman: No. 

A. November 21st is the first time I saw John Bonner, j 
By Mr. Welch: 

Q. And where did you first see John? A. Hilda Ratcliiff 
brought him to my office. 

Q. At the Emergency Hospital? A. Yes. 

Q. And was there a conversation with Hilda at that time 
and with John in your office ? A. It was in my office ? 

Q. Yes. A. It was in my office, yes, sir. 

Q. What was said with respect to John between you and 
Hilda ? A. Well, I asked John if he was going to— 

Mr. Bettelman (interposing): Just a moment. Are ybu 
reading from that record, Mrs. Larson? 

The Witness: No. Do you want me to? 

Mr. Bettelman: No, unless your memory does not serve 
you. If your memory does not serve you I have no objection 
to your using it to refresh your memory. I would like to 
have your independent recollection first, please. 

The Witness: I asked John if he knew what the opera¬ 
tion was and I thought he looked a little bit depressed, and 
I said, “Aren’t you willing to have this operation?” arid 
then he told me “Yes; his only worry was his school work.|” 
And then he said that he had hoped to graduate during tljie 
year. 

I said, “If that is your only worry, do you want me j;o 
see your teachers?” 

He said he did. I was to see if the work could be brought 
to him. 

By Mr. Welch: j 

Q. Then as the result of that conversation, did you go to 
his school? A. I did. 

Q. You went to talk with his teacher? A. I did. 


i 
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450 Q. And as a result of that conversation what, if 
any, arrangements were made for his continuous 
schooling while he was in the hospital? A. His adviser 
said he would see—they have departmental work—all of his 
teachers, and see that the work was brought to him at the 
hospital, so that he could be kept up with his classes. 

Q. Did you have occasion to see John frequently? 

The Court: Before you leave that subject, has Mrs. Lar¬ 
son told us now all the conversation that occurred between 
them as to whether John knew what the operation was? 

Mr. Welch: I frankly do not recall whether there was 
any. I thought that was the only part which I had in mind 
that had a direct bearing on the issue. ' 

By Mr. Welch: 

i 

Q. Was there any other conversation? 

The Court: I just want to know if she has told us the 
entire conversation. She said when she asked him if he 
knew what the operation was he looked depressed, and that 
she went on with the schooling. Did he say whether or not i 
he knew what the operation was? 

A. I asked Hilda if she told him how long a time it would 
take. She said, “I don’t care, Mrs. Larson, anything about 
that. Clara has got to be helped, and this won’t hurt John. ’ ’ 

The Court: Was John there? , 

The Witness: Yes. 

The Court: Did John hear that? 

The Witness: Yes, he was there in a little group, just 
ready to go into the admitting office. 

By Mr. Welch: 

Q. Now, then, to go on to my next question: Did you 
have occasion to see John during this time when he was in 
the hospital? A. Every day. 

Q. Do you recall the time immediately following the first 
step of John’s operation? Can you refresh your recollec¬ 
tion by looking at the records and tell us when the first op¬ 
eration was. A. (Consulting record). The next time 
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451 I saw him after operation was the 24th of Novembej. 

Mr. Welch: The record in evidence shows that his 
first operation was November 23rd. Is that correct, Mi*. 
Bettelman? 

Mr. Bettelman: I believe so. 

By Mr. Welch: 

Q. What was his condition on the 24th when you saw him? 
A. He didn’t have very much to say, and I learned that 
Hilda had not been quite truthful with him. 

Q. Are you reading from your record now? A. Yes. | 

Q. Do not do that unless you find it necessary. Of youi* 
own recollection do you recall ? A. And then I remembered 
that neither Hilda nor John’s mother visited the hospital 
very frequently. I met the grandmother more often than 
I did the others. 

Mr. Bettelman: Just a minute, Mrs. Larson. Will yoik 
please confine your answer to this question? 

The Court: Suppose you repeat the question to her. 

Mr. Welch: Yes, sir. 

By Mr. Welch: 

Q. The point of my question at the moment is do yoii 
recall John’s condition following the first step of his operai 
tion? A. Oh, it was very good. 

Q. And as time went on during his hospitalization did yofi 
have occasion to observe his conduct and attitude toward 
his lessons and toward persons who came to visit him? A| 
He was really quite happy during the whole month— 

Mr. Bettelman (interposing): Just a moment. That 
does not answer the question. The answer is yes or no. 

i 

By Mr. Welch: 

i 

Q. The question counsel suggests could be answered yes 
or no. Did you have occasion to observe his attitude an4 
conduct towards his lessons and persons, for instance, whcj 
came to see him in the hospital? A. Yes. 

I 

i 
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452 Q. What was it? A. His conduct was—he seemed 
to feel that he was glad to do this for Clara Howard. 
That 'was the basic thought. 

Mr. Bettelman: If your Honor please, I move the answer 
be stricken on the ground it is a conclusion. I think we 
ought to be told exactly what took place. 

The Court: Yes. What did the boy say, Mrs. Larson? 
The Witness: He said he was glad to do this for Clara 
Howard. 

• *•••***•• 

461 Q. Now’, I understood you to say in response to a 
question asked by Mr. W T elch that w’hen John came to 

the hospital w r ith his aunt, Hilda, you asked John if he knew 
what the operation w’as about, and that you thought 

462 he looked depressed, and he said his only w’orry was 
about school; is that correct? A. That is right. 

Q. W 7 as that all that w’as said at that time? A. To him? 
Q. To him. A. No. I told him I w’ould visit his teachers 
if he wanted me to. 

Q. I say w’ith reference to the operation? I mean, Mrs. 
Larson—I did not make myself clear. Concerning our¬ 
selves only w’ith the operation did you or his aunt say any¬ 
thing else to John at that time about the operation, the 
nature of the operation, the type of the operation, and what 
w’as to be done to him, and wrhat w’as expected of him? A. 
Well, at this time his blood hadn’t even been tested and I 
did not know whether he would be used or not. 

Q. So at that point there w’as no further conversation? 
A. Not at that point, no. 

Q. And he w r ent up to have his blood tested? A. Yes. 

Q. Did he come right back dowmstairs after his blood w r as 
tested or a short time thereafter? A. No. 

Q. You say no? A. No. 

Q. Did you go up with him to the laboratory? A. No. I 
w’ent up later to find out. 

Q. Was he in the laboratory when you w’ent up later to 
find out? A. No, he was not. 
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Q. Where was he, do you know? A. I don’t. 

Q. You do not know? A. I did not see him in the lab¬ 
oratory. 

Q. When was the next time that you saw John, Mrs. Ldr- 
son? A. I think it was on the third floor. 

463 Q. In the room? A. Yes. 

Q. And did you make arrangements for his admis¬ 
sion? A. Well, may I answer that a little fully? 

Q. Yes, you may, Mrs. Larson. A. The admission hAd 
been made for Clara with the understanding that whatever 
relative Hilda brought in could be admitted. You see that 
was the only reason Clara was admitted in the first placp. 
She had been there some time. 

Q. I see. A. Her brother had been admitted and beein 
there several days in the same room, and then had been seat 
home. 

Q. Then John was in the room because arrangements hald 
been made for his— A. (interposing) Previous for ai^y 
relative that might match up. 

Q. Who was with him when you came into his room ? A* 
I don’t think I saw anybody at all. 

Q. His aunt had already gone, hadn’t she, Hilda Ratcliff!? 
A. Y’es, she had. She didn’t stay very long at all. 

Q. Did you talk with John when he was in his room? A. 
Yes, sir. 

Q. What did you talk to him about, Mrs. Larson? A. We 
talked about the length of time involved. 

Q. Did you know how long, how much time would be 
involved? A. I knew it would be—no, no one could knoV 
that. I knew he could not keep up with classes, which w^s 
his first concern when he talked to me. 

Q. What did you tell him about the length of time that 
would be involved ? A. I could not specifically mention thajt 
to a patient, not being the doctor on the case. 

Q. Did you say to him, “John, you will be here a long 
time” or “short time”? A. I told him he would probably 
be there through Christmas. 


I 

I 

i 

i 

i 
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Q. Through Christmas? What did he say? A. Well, he 
said he was concerned about his lessons. That was our first 
conversation. 

464 Q. About his lessons? A. Yes. 

Q. Did he still give you the impression of being 
downcast? A. No. 

Q. Was he downcast when he came in at first when you 
saw him downstairs? A. Until we had this arrangement. 

Q. WTiat arrangement? A. For teachers to bring him 
his work. 

Q. After you told him you would make arrangements for 
teachers to come up to the hospital to give him his lessons, 
that cheered him up, is that right? A. I never saw him de¬ 
pressed again. 

Q. You never saw him depressed again? A. No. 

Mr. Welch: Again, did you say? 

(The answer was thereupon read by the reporter: ‘‘I 
never saw him depressed again”) 

By Mr. Bettelman: 

Q. Mrs. Larson, did you tell him what the operation was 
about? A. Well, it is not my job to interpret technical mat¬ 
ters to a patient. 

Q. No, I do not mean that. Did you tell him? A. About 
a tube being performed, yes; but not in a technical way did 
I discuss it. 

Q. WTiat did you tell him ? A I asked him if he was will¬ 
ing to do this for Clara, and he said he was. 

Q. When you said “this for Clara,” did you tell him 
what it was? A. Certainly; making a tube of his skin to 
be used on her as a graft. 

Q. And he said he was perfectly willing? A. Yes. 
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495 Gerald Gross. 

• # • • • * * * • | • 

Direct-examination 
By Mr. Welch: 

Q. Mr. Gross, Will you state your full name, please? |A. 
Gerald G. Gross. 

Q. Where are you employed, Mr. Gross? A. With tlhe 
Washington Post. 

496 Q. In what capacity? A. As a newspaper reporter. 
Q. In response to a subpoena have you come jto 

testify in this case concerning the facts as you know thei^i? 
A. Yes, sir, in response to a subpoena. 

Q. I want to direct your attention to an occasion in the 
month of December, 1937, when certain pictures were taken 
at John Bonner’s home or the home of his mother, Mrs. 
Moore, and ask you if you were present. 

Mr. Bettelman: If Your Honor please, I object to tjhe 
question as being very leading. 

The Court: What. 

Mr. Welch: I can take a long while and get there. 

The Court: I did not suppose there would be any dispute 
about that fact. 

Mr. Bettelman: I withdraw the objection. 

A. In answer to your question, yes, I was present wi^h 
Mrs. Moore when the pictures were taken. 

Q. Will you tell us what was the occasion of you going 
there that day? A. Mr. Ellis, our photographer and myself 
had gone to the house to gather information for a story 
and for the purpose of taking pictures concerning the case 
of John Bonner in the unusual operation performed on him. 

Q. How did you happen to go to the house? A. I learned 
John’s address from the Social Service Dept, of Emergency 
Hospital, and went there. 

Q. Do you remember whether or not the first stage of the 
operation had been performed on John at that time? A. 
Yes. At the time the preliminary operation had been per¬ 
formed at the hospital and John on the day I went there with 
Mr. Ellis was at home and having gotten over this first stage. 
Q. As a result of your visit on that occasion, did you do 
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anything in connection with your newspaper work? A. Yes, 
I spoke to John and to John’s mother. 

Q. No. I say, as a result of your visit there that 

497 day, did you do anything in connection with your 
newspaper work? I mean, did you write an article? 

A. Yes. On the day following our visit there an article ap¬ 
peared in the Post based in part upon the information I 
gathered. 

Q. I show you what purports to be a clipping from the 
Washington Post newspaper and ask you if you can identify 
that as the article you now refer to? A. Yes, that is the 
article. 

Q. And I ask you to examine these pictures. A. Those 
are the pictures that were made on that day by Mr. Ellis. 

Q. Can you tell us, from looking at the pictures and the 
article, the date on which the pictures were made and the 
date on which the article appeared in the paper? A. The 
Post library date on the photograph, December 2, 1937, 
means the date that these pictures were used, and therefore 
the visit we made was on December 1st, the preceding day, 
if that answers the question. 

Q. And what date was the article? A. The date of the 
article was December 2, 1937,1 believe. 

Q. I show you some other clippings and ask you what they 
are. A. All of these clippings appeared in the Washington 
Post, and I am quite sure that all of them were written by 
myself, since I followed the story through from the begin¬ 
ning until the case was concluded. 
***•••••#• 

498 Q. On the occasion of the visit of December 1,1937, 
can you tell us about what time of day it was that you 

visited the Moore house on New Jersev Avenue. A. I am 
inclined to think it was in the afternoon, although I can¬ 
not give even the approximate hour. The reason I am in¬ 
clined to think it was in the afternoon was because my 
working hours at that time began at 11:30 in the morning, 
or 12 noon, and no special appointment had been made for 
an earlier hour, so far as I can recollect. 
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Q. At the time these pictures were taken, do you remem¬ 
ber who was present? A. At the time the pictures w^re 
taken I remember distinctly that John Bonner and his 
mother, Mrs. Moore, were present, and there was another 
person or other persons in the house, I am quite sure, but 
I do not remember who they were, and since I w^as con¬ 
cerned only with the two parties w'hom I have mentioned, I 
took no particular notice of them. 

Q. Did you talk with Mrs. Moore, John’s mother, about 
the case? A. Yes. 

Q. Can you tell us with respect to this paragraph tljiat 
appears in your article “His mother of course is ri^ht 
anxious”— 

Mr. Bettelman: (Interposing) Just a moment. If Your 
Honor please, I think before he reads over any paragraph 
of any article, I think he should find out whether this fit¬ 
ness has any recollection of the conversation. If not; I 
think the witness should be permitted to use the clipping! to 
refresh his recollection. I do not think it is proper for coun¬ 
sel to read any particular part of that article until he fiqds 
out whether the witness has an independent recollection^ 

Mr. Welch: I will take the suggestion. 

By Mr. Welch: 

Q. Will you tell us of the conversation you remember,! if 
any, of having with Mrs. Moore? A. In a general way Mjrs. 
Moore and discussed the operation, the series of operations 
to be performed on her son, and the remarks she made were 
almost entirely in the nature of replies to qustions that I 
asked her, and I followed a rather sympathetic line of ques¬ 
tioning, because I knew she must be undergoing some 
anxiety because of the case, and through this sypi- 
499 pathetic line of questioning I obtained the informa- 
tion I had come to get. 

Q. Can you tell the jury what some of these questions and 
answers, were, what she said about the case, what she an¬ 
swered you in response to your questions? A. As long a^ I 
previously had obtained the technical information in cqn- 
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nection with the case from the hospital and from the doctor, 
my questions directed to her were largely concerned about 
what she thought about the outcome and how she was get¬ 
ting along. I cannot remember any specific questions or 
replies, but that was the general tenor. As I say, since I 
had obtained what technical data I needed on the case, I did 
not bother with questions in that regard, but you might call 
them human interest questions that I asked her. 

Q. Have you had occasion to read this recently or can 
you refresh your recollection some by reading it now? A. 
I have not gone over that article for several days or possibly 
a week. 

Q. Was there any discussion in the course of the con¬ 
versation that you remember with respect to any promises 
from Mrs. Moore to her son? A. Yes, sir. I remember Mrs. 
Moore saying that she was proud of what her boy was do¬ 
ing, and as a reward she showed her recognition of the 
good deed he was doing, she planned to give him $20 and a 
new coat, and I believe on the day of my visit on January 1, 
1937, she pointed out that that had been her intention to 
present this gift to her boy but that she was afraid she 
would have to withdraw the promise because she had been 
ill and some money had been spent for doctors’ bills which 
she had intended for the present. 

Q. Was John present while she discussed that with you? 
A. Yes, he was. 

Q. Do you remember whether he took any part in the con¬ 
versation or said anything after she made that explanation 
to you? A. I am quite sure that John did not take any part 
in that conversation. The only conversation I recall hav¬ 
ing with John was when the photographs were being taken 
and I questioned him at that time. 

Q. Let me ask you this with respect to a phrase or sentence 
in your article, to see if I can refresh your recollection. 
After relating in this article of which you have just told 
us the paragraph goes on to say i ‘Oh, that is all right, 
Mom, John reassurred his mother.” Do you remem- 




31 


I 

i 


500 ber John reassuring her that way now? A. Yes, I do. 

Q. What generally was the subject of that conver¬ 
sation with John, if you recall, Mr. Gross? A. John spqke 
of his work in school, and I believe he was attending Shaw 
Junior High School, and his only anxiety seemed to be 
whether this surgery would interfere with his chances of 
graduation. I think he was scheduled to graduate from the 
junior high school the following January 30th or February 
1st of the next year, and that seemed to be his only concern. 

Q. What, generally, was the subject of his conversation 
with John, as you recall? A. John spoke of his work jin 
school; he w^as defending Shaw Junior High School, and his 
only anxiety seemed to be about whether this surgery woiild 
interfere with his chances of graduation. 

i 

* • # • * ♦ « * * # 
529 Dr. Michael Patrick DeVito. 

I 

I 

Direct examination 

By Mr. Welch: j 

Q. Will you state your full name, please, Doctor. jL 
Michael Patrick Devito. 

Q. Doctor Devito, are you the Dr. Devito who was named 
originally as co-defendant in this suit of John Bonner? j^. 
I am. 

Q. Were you present and did you assist Dr. Moran on the 
morning that John Bonner was first operated upon, on No¬ 
vember 23, 1937? A. To make the explanation definite, 
there w r as a definite reason why I did go down stairs to tl^e 
third floor and the conversation at the time. 

Mr. Bettelman: Just a moment, Doctor; you were asked 
a specific question. 

The Witness: The conversation at the time I saw John 
Bonner, at which time he was lying on the stretcher ready 
to go upstairs to the operating room, was that as I got off 
the elevator, got off on the third floor, and I approached 
the elevator and spoke to him and asked him how he was, 
and as I was talking wdth him, just sort of trying to make 
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him at ease, a woman, a colored woman approached me and 
said, “What are you going to do to my son?’’ I said to her, 
“Are you his mother?” and she was, “Yes”. Then I told 
her in rather layman’s terms as well as I could the explana¬ 
tion of what we were going to do to her son, and 
530 that was simply the place in which Dr. Moran was 
to perform a particular operation. Now, the exact 
conversation I don’t remember, except that it was to be 
that particular thing. 

Q. Was that before any operation was performed on 
John? A. That is correct. 

Q. After having that conversation with her did you re¬ 
turn to the operating room? A. I returned because Dr. 
Moran was still operating on another case, yes. 

Q. Was the substance of the conversation you have just 
related to us communicated to Dr. Moran? A. It was. 

Mr. Welch: You may inquire. 



